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MEMORANDUM FOR: Mr, Houston
SUBJECT : Veterans' Preference Act - Applicebllity to CIA

- 1. Tohe Veterans' Preference Act places vetersns in & preferrecd
position in regerd to separation from Federsl employment in cases

of reductions in force. In addition, the Act and the Civil Service
Camission’s reguletions prescribed thereunder, set up reduction in
force procedures and erployee preferences therein which cover non-
velerans a8 well as veterans. This Agency has, as a matter of prectice,
followed the rsquirements of the Voterans' Preference Act in regard

1o termination, re-employment, etc., except in cases of separation

under the suthority granted in Bection 102{c} of the Mational Security
Act. To dalte there has been no resolution or even a test of the
question whether or not the Act is sppliceble to the Agency. The Depar:-
ment of Justice hes expressed the informal opinion that separations
under Bectign 102(c) are in no way subject to the Veterans' Preference
Act inasmuch as the former is special legislation and takes precedence
over the latter Act vwhich is gsneral legislation.

2. There have been at least two cages in the courts calcerning
separations of employees under & specisl legislative authority sub-
atantially the same as that granted the Dirvector of Central Intelligenc:
by Ssction 102(c) of the National Becurity Act. Those cmses ere Scher
v. Weeks (Tab A), in which the separation was based upon authority in
the Depsrtment of Commerce riation Act of 1953‘?26 Btat. 549, 507},
and Service v. Dulles (Tab B), in which the separation was based upor:
authority in the Department of Btate Appropriation Act of 1550 (63 Stat.
Uh7, 456). Although the question of vetersns® preference did not arise
in either case, the court in asch case held that the statutory langunge
left absolute discrimination in the head of the Department and the
reasons for the exercise of his discretion were immaterial. The ruling
in the Bervice case seems particularly important because the Secretary
of State admitiedly exercised his discretion to separate 8ervice becausc
of a2 finding of the Civil Bervice Commiasion Loyalty Board which wes
held by the court to be a nmullity. A Buprenme Court decision on the
8.&:xyvice case is pending, but because of the pecullier facts in regprd
10 the Loyalty Board finding, a reversal probably vill not meterially
affect the position or authority of this Agency under 8ection 102{c)
of the Hational Becurity Act.

3+ In Mysrs v. Hollister (Tsb C), the separation of & veterans'
preference eligible under a gpecial euthority in the Mutuel Security
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Act of 1952 wes upheld by the court. It is probadle that Mr. Donald B.
MacGuineas, who expressed the informal opinion of the Department of
Justice mentioned in paragreph one ebove, based his opinion on the
finding of the gourt in the Myers' case. There the court held that

the special statutory authority granted to the Director of Mutusl Becuwrity
overcame the Vetersns' Preference Act whiah occupled the pogition of &
genexal lew. The special authority granted to the Director of Hutual.
Seocurity would not seem to be as broad ss that granted the Director of
Central Intelligence under Section 10R{c) of the Bational Security Act
or that granted by almost ldentical language in the Department of State
snd Department of Cammerce Appropristions Act mentioned ebove. Clearly,
¥r. MacGuineas' opinion, based upon an analogy, is & reasonable ome.

L. Another point of interest in the Beher and Bervice cases is
the statement of the court in esch case that it ghould be noted that
Appellant’s discharge carries no implication thet he night be either
disloyal or a security risk. While the discretionary separation suthor. -
ity granted to 8tate and Comuerce is virtually identical with that
granted the Plrector of Central Intelligence in the Naticnal Becurity
Act, it is noteworthy that the latter suthority conteins a provision
that e termination under 1t shall not affect the employeels right to
employment elsewhere in the Government. Clearly, the court resd into
the Btate and Copmerce suthorities the sare proviso. It might be asada,
then, that in the Scher and Bervice cases we have, by analogy, a judicial
ruling that the authority in Section 102(c) of the Metional Becurity
Act waz pot intended to be used only in security and loyalty csses. On
that basis & more general use of the Director's speciel authority than
haa been the prestice in the post, might well be justified. Whether
obvicus political considerations should eaution againgt uae of Beetion
102(c) authority in all sepsrations frem the Agency 1s encther matter.

D+ Whnile Mr. MacGuineas expressed the opinion that there were no
reptrictions in the use of the 102{c) suthority, he also cautioned that
we should be certain that our own regulations 414 not unnecessarily
restirict our separation procedures. He felt that 17, by regulation,
we adopted Civil Service Commission procedures, we would be bound by
them. A review of the several regulations governing persomnel polieles,
seperations and grievance procedures indicates that we are probably in
pretiy good shepe on this particular point,. Begulation 20-Th0, which

- provides for separations under Bection 102(c) s does not contain any

restrictions; end elthough it provides for an Employment Review Boerd,
this provision is discretionary and st1ll leaves to the Director the
suthority to discharge without ERB procedures or without re to
the advice of the Board. The regulstion Quotes Section 10R(c) of the
Eatlional Becurity Act but fails to oite the lav. It would be prefer-
able irthelmmciteﬁuvalluquaﬁed. Most of the other regue
lations governing separaticns and related matters contain s seving
cleusre providing that the procedures prescribed therein shall have no
effect on separations under R 20-740. Such a saving clause does not
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(Discriminstion in Employment). It is doubtful that any hamm is done
by the omissions, but considsration should be given to including =
reference to R 20~T4C in each.

6. The most noteworthy omission in the ssries of regulations on
separation is one on reduction in force proceduwres. Bertla Bond of
the Office of Personnsel advises that seversl yesrs ago a ypruposed regu-

“ lestion on this subject was drafted but for various reesons, including

the problem of the rumors which such 2 regulation might start, it was
filed without action. Both R 20-0, parsgraph B(2)(a) snd proposed

R 20-670, pmxwugreph 2 make reference to veterans' preference and
reduations in forve end in doing so &t lesmet infer that Civil 8Sexrvice
Commission reguletions are controlling in such cases. This ralses

a question as to whether or not we should deleste such references from
our regulations in order to give us a freer hapd in reductions in force
and veterans' preference cases vhen we pay not desire to follow Civil
Service Comdasion proceduras. This is not to say that the refersnced
regulations would preclude separstions in such ceses under Section 102(c)
of the Netional Becurity Act, especially in view of the geveral eourt
rulings on similer statutory authorities mentioned sbove. However, if
ve have any intention of using Section 1028(e) for such cases, we would
probably be well edvised to delete from our regulations any refersnce
10 the procedures prescribed by the Civil Bervice Commission under the
Veterans® Preference Act.

JOHN D. MORRIBON, JR.
Office of General Counsel
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\ OGC 7- 0650
26 April 1987
N\
MEMORANDUM FOR: Deputy Direéter (Support)
ATTENTION: ' Mr. Hornberger
SUBJECT: Downgrading or Separation of Prefereace
Eligibles '

~

: 1. The question whether the Veterane Preference Act

has any application to this Agency has sever been tested. The
Department of Justice has expressed the iaformal opiaion that
separations under the Director's authority uader 102{c) of the
National Security Act of 1947 are in no way subject to the Veterans
Preference Act. _

2. The downgrading situation is less clear. We may have

an argument based on section 10(a} of the Central Intelligeace
" Agency Act of 1949, which provides that notwithetanding any other
‘provisions cof law we may spend funde for persoaal services.

How good this argument would be in comectioa with the Veterans

Preference Act is problematic. In the past we have taken a

position in a couple of cases that we would follow the Veterans

Preference Act as a matter of palicy, hut we bave ngt determined
" that it is controlling as & matter of law. Ithisk we should malntain

this position on the guestion of law. -

o 3. Ia connection with the dowagrading of a returnce from

‘overseas, | feel there is no question that he can be informed that -
‘he is not performing satisfactorily in Me:present grade and he
will, therefore, be terminated under the Director's suthority.

If he chooses thereupon to take a positien at a lewer grade, this

* " iu hie veluntary act aad not subject to appeal.

A

2 N . I 5l
LR P
J.‘b. f
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BCEER v. WERKS, 231 F.23 W5k
{(U.8.0.A, for D.C. dectded January 19, 1956)

Tls is an action by a discharged employee of the Departuent
—~of Commerce to bave his removal dealared illegal. Fo gquestion of

veterans' prefersnce appears in the report.

Scher was discharged by the Secretary of Cammerce under the
asuthority of section 30k of the??nmt of Commerce Approprie-
tion Aet of 1953 (66 Atat. 549, S6T). This statute was virtually
fdentical with the suthority of the DCI under the MNational Becurity

~ Ast and the Secretary of State under a provision of several Btate

Department Appropristion Acts including the euthority under which
Becretary Achescn discharged John Stewart Service.

Saxber sought & decrse holding the statute unconstitutional,
declering his removal illegal in any event and requiring rein-
statement. The constitutionality of the statute wes upheld and the
éischarge declared legal wince the Secretary gomplied with the
terms of the statute. A footnote points out that Scher's discharge
carries no implication that he may be either disloyal or a security
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SERVICE v. DULLES, 235 F. 28 245
(6u57CuA. for D.C. decided Nune 1k, 1956)

This declsion upheld the discharge of the employee under the
. suthority of State Appropriation Act langusge virtually identicel
~ with the Director's suthority and that of the Secretary of Cammerce
used in the Bcher case. The defense railsed Aifferent issues in this
case becsuse Of previous reviews of charges against Servige by the
Ioyulty Security Board of the Depertment of State and decisions that
no yeasonsble doudt existed as to his loyelty to the U,8. Bubse- e
quently, the loyalty Boaxrd of the Clvil Service Commisgion held that ;
there was remsonable doubt about Service's loyalty. The Supreme ;
Court in Peters v. Hobby, 349 U.8. 341 (1955) beld that the Qivil |
Service Commigsion Bobrd was limitef to review of cases of persons
reccmmended for dismissal by the Loyalty Boards of their departments .
Therefore, the decision of the Civil Sexvice Cougission Bosrd wes &
-nullity and the defenge claimed that Secretary Acheson's action in
dlmmissing Service, aimittedly on a determination besed on the Civil
Bervice Reviev Board's findings, was 1llegal. The Diatrict Court
mmmwwwwmtmmmmmﬂw~
less of the basis for Secretery Asheson's detexmination he had authori-
ty under the Lroed lsngusge of the Appropristion Act to dircharge
My, Bexvice. The Court said that it could ndt review the eorrectncss
of the Secretmry's determination end that its function was liwited to
determinirg whether proper procedural requirements of the statute had
been followed, The only procedural requirement of the statute was a
destermination in the discretion of the Becretary that the texmination
was necessayy end advisable In the interests of the U.8. That detenni-
oation the Secresary made.. . .. |

A Pootnote to the decision states that since the finding of the
Beview Bosrd is & nullity and Servige's dSscherge ls sustaiued
only under the broad discretion grested in the Appropristion hAet thet
the quotation from note two in Boher v. Weeks would seem equally
sppliceble in this casge:

"It should be noted, however, that in the case at

bar appellant's discharge earries no implieation that
he might be elther disloyal or a security risk."

Approved For Release 2004/05/05 : CIA-RDP62-00631R000300140037-5



Approved Far Release 2004/05/05 : CIA-RDP62-0063;I R000300140037-5

MYERS v. HOLLISTER, 226 F.2d 346
(U.8.C.A. for D.C., dseided September 1, 1955)

This is an action by a vetersn preference eligible in the clegsi-
fied competitive Civil Service esployed by the Rutual Security Agency
seeking to hsve his discharge set mside and to be regtored to his
position. In Section T(f) of the Mutual Security Act of 1952, 22 U.8.C.A.
1655(d), it wes required that the Director of Mutual Security reduce
pexacnnel in the sgency by five per cent. Tha Tollowing proviso was
included:

L further, That after the Director /of Mutual
Becurity/ has determined the reduction to be affected
in each agency, the determpination as to which individusl
o@lme:lhauberemmmmnndebytheh«dof
the agency concerned.”

Plaintiff's appeal to the Civil Sexrvice Comsission was dtsmissed on
the ground that under the MSA Pproviso his discharge wes within the statu-
tory authority of the Director. The District Court dismimsed his com-
Plaint on the basgis of the MSA proviso.

vhich included the Tollowing:

"mwafaehmmyummﬂtorto&etemim
in his own discretion which exployees he will retain
&8 most capeble of carrying out the program, without
’ rogard to existing statutes, reguistions and PO~
cedwes for reduction in force.”

M-courtofw on the basis ortheut-stnwxylmgmgemdme
legislative history rmiled that the Proviso wvas intended to glve broac
tlscretionary power Lo discharxge exployees without regard to existing

statutes, regulsgions and Procedures for redustion in force. It con-

cluded with the following languagei

§
:
£
3
§
g
:
8
;
:

in one specified agency and not ring or affecting ]
in any way the rules applicable to reductions in forou |
in otber agencies or even in MBA beyond the five Per cent !

Beourity Aot of 1952. As such, the proviso must prevail.
MecEvoy Co. v. United States, s 322 U,8. 102, 64 g.ct.
890, 88 L.ER. 1163; Shelton v. United States, 19}:7, 83
U.8.A0p.D.C. 32, 165 F.24 2k,
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SATTORAL EECURTTY ACT of 1047 (61 8tat. 495, 498)

10e{c). Notwiths:andiing the provisiens of section 6 of
mm%h,.wm(mamt. 965), or the provisions of any
mrm,mmmwmmmw,mmmum,
mmqlamntormyornmermmegtmwm
mxﬁmmmmhummuwmormmnmtm
intarests 0f the United Btates, but sueh Serminstion shall not effect
the right of such officer or employee to S6eK or Asowpt employment in
sy other ¢ ment or agendy of the government if dsclared eligible
for such employment by the United States Civil Service Commlssion.

SEPARINT OF STATE APPROPRIATION ACT, 1950 (63 @tat. M7, L56)

E9OTI0N 10k, HNotwl - thcprovllieuefl'c‘timﬁofﬂw
Aet of August 2b, 1912 (37 Stat. 255), or the provisions of any other
isw, the Searetaxy of State may, in his absolute diseretion, during
the current fisoal year, termingte the employment of say officer or

ﬁmmmtashuw&tmmxym«o@m
gﬁ&m:mmarhemmmwimmmmor

sdvissble in the interests of the United States.
o OF OOMMERCE APPROPEIATION ACT, 1953 {66 stat. 549, 567)

SEOTION 304. Notwithstanding the provisions of section 6 of
the Ast of August 24, 1912 (37 Stat. 535), or the provisions of any
othar law, the Secretaxy of Ccmmeree BAY, in his sbsolute uux-ets.on,_
during the current fiscal year, terminate the employment of any officer
uwdmmtermmmmmumam
mmmmumwmmummmmmudmwm
flates.
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